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STATEMENT OF THE CASE
Nature Of The Case
Josiah John Scott appeals from his judgment of conviction for felony DUI.
Statement Of The Facts And Course Of The Proceedings
The state charged Scott with felony DUI and leaving the scene of an accident. (R.,
pp. 25-27, 38-40.) The evidence at trial showed that Kayla Lund was driving near her
residence at about 3:00 when she saw a truck in a ditch. (Tr., p. 137, L. 5 – p. 139, L. 5.)
She approached to see if the driver was okay. (Tr., p. 139, Ls. 6-22.) She made contact
with Scott, who was in the driver’s seat trying to drive the truck out of the ditch and was
the only person at the scene. (Tr., p. 139, L. 17 – p. 140, L. 15; p. 141, Ls. 14-22.) Scott
asked her not to notify the police. (Tr., p. 140, L. 23 – p. 141, L. 4.)
Later that afternoon Scott came to a jobsite where people worked for him. (Tr., p.
145, L. 13 – p. 149, L. 1.) Scott took Jeremy Lamb with him from the site, and returned
with Lamb later. (Tr., p. 149, Ls. 2-23.) The two men tried, unsuccessfully, to pull Scott’s
truck out of the ditch. (Tr., p. 104, Ls. 14-20; p. 105, L. 19 – p. 106, L. 1; p. 112, Ls. 1123.)
At about 4:40 that afternoon Deputy Sewell responded to a call about an abandoned
pickup stuck in an irrigation ditch. (Tr., p. 100, L. 16 – p. 102, L. 1; p. 130, L. 4 – p. 131,
L. 1; State’s Exhibit 1.1) The truck was registered to Scott and Amber Andrews. (Tr., p.
106, Ls. 9-20.) The deputy was initially unable to contact Scott, but Andrews reported that
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Scott was the only one with permission to drive the vehicle. (Tr., p. 106, L. 9 – p. 107, L.
3.) The deputy managed to contact Scott about 20 minutes later. (Tr., p. 107, Ls. 4-25.)
At the worksite, Scott asked Cole Vanleuven to claim that he had been the driver
of the truck. (Tr., p. 150, Ls. 4-10.) Scott then took Vanleuven to the site of the pickup
crash. (Tr., p. 150, L. 25 – p. 151, L. 14.)
Scott and Vanleuven arrived at the crash scene about 45 minutes after the officer
responded. (Tr., p. 108, Ls. 11-19.) Scott’s “shoes were wet” and he “appeared to be
intoxicated.” (Tr., p. 109, Ls. 3-10; p. 158, Ls. 6-12.) Scott’s shoes appeared to match
footprints on the ditch bank near the driver’s side door. (Tr., p. 123, Ls. 7-19.)
Scott told the deputy that Vanleuven had been driving his truck. (Tr., p. 108, L. 20
– p. 109, L. 18.) The officer was suspicious because Vanleuven was dry and sober. (Tr.,
p. 111, Ls. 17-21.) At first Vanleuven confirmed that he was the driver, as Scott had asked
him to do. (Tr., p. 109, Ls. 19-25; p. 151, Ls. 18-23.) When separated from Scott and
informed he might be cited for leaving the scene of an accident, Vanleuven recanted and
said that Scott had been driving and had told him to lie to the police. (Tr., p. 110, L. 1 – p.
113, L. 1; p. 151, L. 24 – p. 152, L. 5.)
Scott admitted drinking “four beers” between 2:00 and 4:00. (Tr., p. 113, L. 7 – p.
114, L. 5.) He claimed that he drank “after this happened.” (Tr., p. 114, Ls. 12-20.) Police
found no evidence of beer consumption, such as empty cans or bottles, at the site of the
accident or at the worksite, and Vanleuven saw no drinking or empty beer cans or bottles
at the worksite. (Tr., p. 135, Ls. 19-23; p. 150, Ls. 19-24; p. 155, Ls. 12-23; p. 159, L. 20
– p. 160, L. 4.)

2

Thereafter Scott failed field sobriety tests. (Tr., p. 115, L. 10 – p. 119, L. 24; State’s
Exhibit 2, 22:15-30:17 (officer’s body camera footage).) Scott then refused to take a breath
test. (Tr., p. 123, Ls. 4-6.) The officers acquired a warrant to perform a blood draw, which
revealed a BAC of .185. (Tr., p. 124, Ls. 5-15; State’s Exhibit 3.)
Scott testified in his own defense. He admitted driving on the day in question and
“slightly ran off the road” into an irrigation ditch. (Tr., p. 163, L.1 – p. 165, L. 14.) After
failing to get out on his own, he called Jeremy Lamb to help him get out. (Tr., p. 166, L.
11 – p. 167, L. 15.) They were unsuccessful at pulling the pickup out of the ditch. (Tr., p.
167, L. 16 – p. 168, L. 20.) Scott testified that he started drinking tequila, mixed with
Pepsi, only after running off the road, at the jobsite, and drank until he was impaired. (Tr.,
p. 170, L. 2 – p. 173, L. 8; p. 174, L. 24 – p. 180, L. 18.)
Scott pled guilty to an amended count of leaving the scene of an accident. (Tr., p.
186, L. 4 – p. 190, L. 17.) The jury returned a guilty verdict on the DUI count. (Tr., p.
241, L. 18 – p. 242, L. 9.) It also found the felony enhancement. (Tr., p. 247, L. 25 – p.
248, L. 19.)
The district court entered judgment and Scott timely appealed. (R., pp. 70-76.)
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ISSUE
Scott states the issue on appeal as:
Did the State present sufficient evidence for the jury to find Mr. Scott guilty
of the DUI?
(Appellant’s brief, p. 3.)
The state rephrases the issue as:
Has Scott failed to show that the evidence he drove under the influence was
insufficient to support the jury verdict?
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ARGUMENT
Scott Has Failed To Show That The Evidence He Drove Under The Influence Was
Insufficient To Support The Jury Verdict
A.

Introduction
The jury found Scott guilty of DUI after a trial. The evidence supporting the verdict

showed that Scott drove his pickup off a straight road on a clear and dry day into and
partially across a drainage ditch. Testing later showed he was under the influence. Scott
deliberately tried to prevent the police from learning of the accident by not calling the
police or a tow truck himself, persuading a witness to not call the police, and persuading a
worker for a subcontractor to lie about having been the driver of the truck.
Scott acknowledges that the evidence showed he drove and was later determined to
be under the influence, but contends the evidence was insufficient to show that he was
under the influence at the time he drove. Review of the record, however, shows that the
inference that Scott was under the influence when he drove is supported by substantial
evidence presented at trial.
B.

Standard Of Review
“Appellate review of the sufficiency of the evidence is limited in scope.” State v.

Nuse, 163 Idaho 262, 263, 409 P.3d 842, 843 (Ct. App. 2017). “This Court will uphold a
judgment of conviction entered upon a jury verdict so long as there is substantial evidence
upon which a rational trier of fact could conclude that the prosecution proved all essential
elements of the crime beyond a reasonable doubt.” State v. Tryon, 164 Idaho 254, 257,
429 P.3d 142, 145 (2018) (quotation marks omitted). “Evidence is substantial if a
reasonable trier of fact would accept it and rely upon it in determining whether a disputed
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point of fact has been proven.” State v. Eliasen, 158 Idaho 542, 546, 348 P.3d 157, 161
(2015).
“The relevant inquiry is not whether this Court would find the defendant guilty
beyond a reasonable doubt, but whether after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Id. (quotation marks omitted, emphasis
original). “In conducting this analysis, we do not substitute our judgment for that of the
jury on issues of witness credibility, weight of the evidence, or reasonable inferences to be
drawn from the evidence.” State v. Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899
(2019) (quotation marks and ellipsis omitted).
C.

The Evidence Supporting The Inference That Scott Was Under The Influence When
He Drove Is Substantial
“It is unlawful for any person who is under the influence of alcohol … or who has

an alcohol concentration of 0.08 … to drive or be in actual physical control of a motor
vehicle within this state ….” I.C. § 18-8004(1)(a). There is no dispute under the facts of
this case that Scott drove on a road or highway in the State of Idaho. (See, e.g., Tr., p. 163,
L. 1 – p. 165, L. 14 (Scott admitted driving his truck into a ditch).) Nor is there any dispute
that he was under the influence at the time police first encountered him. (Tr., p. 115, L. 10
– p. 119, L. 24; p. 124, Ls. 5-15; State’s Exhibit 2, 22:15-30:17 (officer’s body camera
footage of field sobriety tests); State’s Exhibit 3 (showing BAC of .185).) The only
disputed element is whether he was under the influence or per se under the influence at the
time he drove.
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The evidence that at the time Scott drove his pickup truck into the ditch he was
under the influence is substantial. First, the physical evidence supports the inference that
Scott drove under the influence. The evidence showed he drove off a road that was straight
while the weather was clear. (State’s Exhibit 1.) He did not drift into the ditch; rather, the
evidence shows he hit it at a steep angle and managed to get his front passenger tire all the
way across. (State’s Exhibit 1.) The physical evidence showing that Scott drove so
dramatically off a straight, dry road supports the inference that he was under the influence
at the time.
Scott’s statements and actions also support the inference he was under the
influence. “Evidence of a defendant's efforts to influence or affect evidence, such as
intimidating a witness, offering to compensate a witness, and fabrication, destruction or
concealment of evidence may be relevant to demonstrate consciousness of guilt.” State v.
Pokorney, 149 Idaho 459, 463, 235 P.3d 409, 413 (Ct. App. 2010). Scott asked Kayla
Lund to pull him out of the ditch, even though her vehicle was clearly unsuited for the task,
showing questionable judgment. (Tr., p. 140, Ls. 16-22.) Scott also asked Lund not to call
the police. (Tr., p. 140, L. 23 – p. 141, L. 4.) After attempting to get the truck out, he
abandoned it, not calling a tow truck or the police. (See Tr., p. 127, Ls. 5-7.) He told the
officer at the scene that he started drinking at 2:00, an hour before the accident. (See Tr.,
p. 113, L. 7 – p. 114, L. 5; p. 138, L. 17 – p. 140, L. 4.) He claimed he had only been away
from the accident for five minutes. (Tr., p. 110, Ls. 9-18.) He repeatedly denied that he
was the driver when asked by the police. (Tr., p. 109, Ls. 11-18; p. 112, L. 11 – p. 113, L.
6.) He told the officer he drank beer, but the police found no evidence of beer bottles at
the jobsite where Scott claimed he was drinking. (Tr., p. 113, L. 7 – p. 114, L. 20; p. 135,
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Ls. 19-23; p. 150, Ls. 19-24; p. 155, Ls. 12-23; p. 159, L. 20 – p. 160, L. 4. 2) Perhaps most
tellingly of all, he instructed Vanleuven, who was effectively his employee, to lie to the
police about who was driving. (Tr., p. 108, L. 20 – p. 113, L. 5; p. 150, Ls. 4-10; p. 151,
L. 18 – p. 152, L. 5.)
Starting with the proven and unchallenged facts that Scott drove at around 3:00 and
was very intoxicated at 5:00, the inference that he drove while under the influence is
supported by the evidence of the accident and its circumstances and Scott’s actions
thereafter. The act of driving his car off the road, into and practically across an irrigation
ditch, while driving on a straight road under ideal driving conditions is strong evidence that
he was under the influence. Coupled with Scott’s efforts to avoid police contact, his highly
unrealistic explanations of events, and his attempt to fabricate evidence, which show a
consciousness of guilt, the inference that Scott was under the influence when he crashed
his car is more than reasonable.
On appeal Scott relies on the testimony of four people that he asserts shows there
is no evidence that he was under the influence when he drove. (Appellant’s brief, pp. 69.) Specifically, (1) Deputy Sewell found no empty beer cans at the accident scene
(Appellant’s brief, pp. 6-7); (2) Kayla Lund’s testimony that she did not see signs of
intoxication when she interacted with Scott shortly after the accident (Appellant’s brief,
pp. 7-8); (3) evidence of Jeremy Lamb’s hearsay statement he could not remember whether
Scott drank or was drunk (Appellant’s brief, p. 8); and (4) his own testimony that he did
not drink until after the accident (Appellant’s brief, pp. 8-9). This argument fails because
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it was either of marginal relevance or amounts to, at most, conflicting evidence. Scott is
essentially asking this Court to reweigh the evidence.
First, that Deputy Sewell saw no beer cans or bottles at the accident scene proves
only that there were no beer cans or bottles at the accident scene. It certainly does not
disprove the inference that Scott drove under the influence. Although an empty or open
container may be evidence of DUI, its absence is hardly uncommon. In this case evidence
of lack of beer cans at the scene and at the jobsite bolsters the argument that Scott lied
when he claimed he drank beer after the accident.
Second, evidence that Lund did not see signs that Scott was intoxicated does not
require an inference that therefore Scott was not under the influence. Lund talked to Scott
for a very limited time while he was sitting in his truck. She did not see him perform any
tasks requiring coordination or fine motor skills. There was no evidence that she was close
enough to see whether his eyes were glassy or to smell any odor of alcohol. Finally, the
video (State’s Exhibit 2) shows that Scott functioned well given his high blood alcohol
content. It is hardly surprising that Lund, who lacked the training and experience of a law
enforcement officer in detecting signs of intoxication, did not notice signs of intoxication
during her limited interaction with Scott. That she did not see signs of intoxication did not
require the jury to reject evidence indicating that he was under the influence.
Third, Lamb’s hearsay statements that he could not remember Scott drinking or
being drunk is of little if any weight. The statements were hearsay. There is no reason to
believe the jury credited or believed the evidence. Moreover, the evidence showed that
Lamb and Scott were together when Scott claimed to be drinking. That he did not
remember Scott drinking also undercuts Scott’s claims to drinking after the accident.
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Finally, Scott relies on his own testimony that he drank only after the accident.
However, his testimony contradicted his statements to the police in significant ways. For
example, telling the officer he did not drive and then admitting under oath he did, and
telling the officer he drank beer but testifying he drank tequila. In addition, Scott had
blatantly tried to mislead the police with false evidence regarding who drove the truck.
There is no reason on this record to believe the jury credited his testimony.
Ultimately Scott’s argument is an invitation to draw inferences adverse to the
verdict and to find dubious testimony to be credible. Neither is consistent with the
applicable standard of review. Schiermeier, 165 Idaho at 451, 447 P.3d at 899 (“we do not
substitute our judgment for that of the jury on issues of witness credibility, weight of the
evidence, or reasonable inferences to be drawn from the evidence” (quotation marks
omitted).) Scott merely invites this Court to review evidence he believes is in his favor
while ignoring evidence that supports the verdict. He has failed to show a lack of
substantial evidence.
CONCLUSION
The state respectfully requests this Court to affirm the district court’s judgment.
DATED this 16th day of February, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General

10
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I HEREBY CERTIFY that I have this 16th day of February, 2021, served a true
and correct copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below
by means of iCourt File and Serve:
KELLY D. MALLARD
MALLARD LAW OFFICE, P.C.
kmallard@co.bonneville.id.us

KKJ/dd

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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